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times mingles dogmatic prejudice with his philosophy ; and that his 
ethnological speculations are not of great value : but it is not worth 
while to do so. His volumes have great merits, and are worthy of 
their dedication " to the Memory of Carsten Niebuhr." 



5. — Bracton and his Relation to the Soman Law. A Contribution to 
the History of the Roman Law in the Middle Ages. By Carl Gii- 
terbock, Professor of Law in the University of Konigsberg. Trans- 
lated by Brinton Coxe. Philadelphia. 1866. 8vo. pp. 182. 

The Konigsberg professor and his Philadelphia translator deserve 
the thanks of all students of English history, on two accounts. Firstly, 
for bringing before them a very curious and hitherto imperfectly known 
aspect of the influence of the Roman jurisprudence upon the institu- 
tions of England ; and secondly, because it is not impossible that such 
a work from the depths of Germany may shame Englishmen into 
something like an earnest and rational cultivation of the materials at 
their hands for a proper understanding of their own history. 

Had any other nation of Europe boasted of a thirteenth-century 
writer like Bracton, what a wealth of critical acumen and erudition 
would have been lavished upon him ! Pie would have been carefully 
edited by profound and patient scholars ; the most painful collation of 
manuscripts would have rendered a perfect text accessible ; the influ- 
ences of the age upon him would have been studied ; his influence 
upon succeeding ages would have, been carefully traced ; and many 
obscure problems in the development of the institutions of England 
would doubtless have been elucidated. 

As it is, the contrast is somewhat humiliating. No nation in Europe 
possesses a work so important to the right understanding of its existing 
jurisprudence as England has in Bracton's treatise De Legibus et 
Oonsuetudinibus Anglice, and yet but two editions of it have been 
printed, — one in 1569 and the other in 1640, — both without editorship 
and simply as a legal text-book for practitioners. In Bracton's time, 
all Europe was waking up to the revisal and systematizing of the law. 
Frederic II. had just completed his Oonslitutiones Sicularum. Ger- 
many was engaged upon the Sachsenspiegel, the Schwabenspiegel, 
the Kayser-Recht, and the Richstich Land-Recht and Lehn-Recht. 
Alphonso the Wise was bestowing upon the unwilling Castilians the 
Siete Partidas. Hako Hakonsen was performing with the Jarn- 
sida the same office for Norway and Iceland. Waldemar II. of Den- 
mark was giving to his subjects their first written code. St. Louis was 
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issuing the Ordonnances which were soon afterwards collected under 
the title of the Etablissements, and the school of legists whom he 
trained, such as De Fontaines and Beaumanoir, were writing the 
treatises which give us a clearer view of the France of that day than 
all the annals and chronicles that have been preserved to us. 

All these Continental codes and books of practice have become utterly- 
obsolete, while Bracton is still an inseparable part and parcel of English 
law. Yet the Continental works have been printed and reprinted ; 
everything that could throw light upon them has been thoroughly ran- 
sacked, and nothing has been left undone to extract from them every 
fraction of information attainable. The contrast between this and the 
neglectful treatment of Glanville, Bracton, Britton, and the Fleta is 
discreditable to English industry and learning. 

Few questions more interesting can be presented to the student than 
the influence of the Roman law upon the customs and jurisprudence 
of modern Christendom. In Italy, it was perhaps never entirely ex- 
tinct, though long over-ridden and almost smothered by the Lombarda. 
In Spain it was preserved as a national code by its thorough interpen- 
etratibn throughout the Wisigothic laws and the Fuero Juzgo. In 
France, it gave form and shape to the efforts by which St. Louis and 
his successors broke down the decentralization of the feudal system 
and achieved their victory over the canon law. The constitution of the 
Germanic Empire presented greater obstacles to its reception, but it 
gradually won its way and undermined all opposing forces. Ample 
materials have been collected for the elucidation of all these stages of 
its history, and laborious scholars have traced them step by step. Eng- 
land remained a problem. The Conquest had given to her institutions 
a completeness as a whole which was lacking in other countries, par- 
celled out into chartered towns and provinces, each with its special 
code. Her feudal system was more vigorous and compact than that of 
any other nation, and her judicial machinery far more uniform and 
effective. She was therefore prepared to resist the invasion of the 
civil law, and she manifested for it a jealous repugnance, composed of 
mingled fear and contempt. 

That the civil law, nevertheless, exercised some influence upon the 
common law has long been understood; but the exact nature and extent 
of that influence have been a question with even the best-informed Eng- 
lish jurists, whose distinguishing characteristics are not those of patient 
research and accurate familiarity with the Digest and Code. Accord- 
ingly, it has been left for Dr. Giiterbock to make a thorough comparison 
of Bracton's treatise, as the principal source and authority of English 
jurisprudence, with the foreign sources from which he could have 
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drawn materials to modify and reduce to system the practice of 
his day. The result is the compact volume before us, of which 
the size bears no proportion to the labor it has cost, or to its value 
to all who would have a clear idea of the formation of our legal in- 
stitutions. 

Those who believe that the common law of England is an indepen- 
dent creation will be surprised to see how much Bracton has borrowed 
from abroad. He was thoroughly familiar, not only with the Institutes, 
the Digest, and the Code, but also with the writings of the principal com- 
mentators of the Italian schools. Azo of Bologna, a celebrated glossa- 
tor of the thirteenth century, seems to have been his principal authori- 
ty; and the Summa of Azo furnished him much, not only as to arrange- 
ment and principles, but even as to details. All this is carefully traced 
out by Dr. Giiterbock, who traverses the entire treatise of Bracton, and 
by references and parallel passages shows how much of Roman ' law 
was incorporated by Bracton, either to supply deficiencies or to modify 
what was defective in the customs of the land. 

Mr. Coxe, in his Preface, remarks that, while the author intended his 
work to be a contribution to the history of the Roman law, the trans- 
lation is presented as an aid to the study of the English law. That it 
is a valuable one, no one will deny; but it might have been more valua- 
ble, if not to professional, at all events to unprofessional readers. We 
gather from a note that Mr. Coxe originally intended to follow up the 
subject, and to trace the development to the extinction of the various 
principles and details adopted by Bracton from the Roman law. We 
greatly regret that he did not carry out this purpose. Judging from the 
notes which he has added, we should presume him to be eminently fitted 
for such a task by familiarity with the subject and by habits of a close 
reasoning and laborious investigation. 

We would hope that the intention may not be abandoned, but only 
postponed, to ripen hereafter into an independent volume, in which the 
sources and development of the English law may be traced from the 
earliest times to the present day. The materials for such a work exist 
in a richness and continuity that no other nation possesses, and they 
should long since have been turned to account. Mr. Coxe, apparently, 
has both the taste and the ability to supply the void, and the task is one 
well worthy of his ambition. 



